ADVOCACY AND ANTITRUST REGULATIONS

“The Social Work Profession and Advocacy”

May 21, 2010

The Met Chapter of the New York State Society for Clinical Social Work sponsored a meeting May 21 on issues of advocacy and the role of anti-trust regulations in limiting what an organization can do as a group.  This program was in response to member requests for information on what social workers can do to organize/protest actions by insurance companies that are negatively impacting the practice of psychotherapy.

The speakers were:

· Elizabeth M. Neuwirth, who is both a social worker and a lawyer and is Counsel with the firm of Murtha Cullina LLP.  Ms. Neuwirth focused on what social workers can legally do as a group and as individuals and remain within the confines of antitrust regulations.

· Luba Shagawat, Director of Legislative Affairs and a past President of the New Jersey Society for Clinical Social Work who has been active in advocacy for many years discussed some of the actions the New Jersey Society has taken, and how they have aligned themselves with other political groups.

· Helen Hoffman, Chair of the Met Chapter Vendorship and Managed Care Committee and State Vendorship Chair provided information on how complaints against insurance companies can be filed with the NYS Insurance Department.

Elizabeth M. Neuwirth, Esq.: Antitrust and Collective Action by Social Workers - An educational presentation on what is considered antitrust violation and what is acceptable action for social workers to take.  A brief summary is as follows:

Antitrust laws (Sherman Act) are federal statutes; states have antitrust statues as well and have their own enforcement agencies.  The purpose of antitrust laws is to prevent conduct that would result in anti-competitive effects in a particular market (i.e. certain type of service, geographical location), or would be a restraint on trade.  It specifically prohibits competitors from:

· Fixing prices or negotiating fees (don’t have to be effective in actually setting prices for your services; even an attempt or presumed attempt could be a violation of antitrust laws)

· Allocating/dividing up markets or customers (you take Brooklyn, we’ll take Queens)

· Engaging in or threatening group boycotts (if you don’t pay social workers $100 a session we will all drop  out)

· Refusal to deal (i.e. social workers as a group refuse to negotiate with or join a particular managed care company’s network)

Individual vs. group action:  Any individual practitioner can engage in any action.  Only when a group organizes collective action (group of social workers, NYSSCSW) to plan such an anticompetitive action would it implicate the antitrust laws.

· Listserv can be very dangerous if groups of people use it to suggest taking one of the prohibited actions and it becomes the vehicle for collective, concerted action.

· NYSSCSW can organize for other actions than above; i.e. support legislation, advocate for better treatment, lobbying, letter writing campaign to legislators (not about specific rates or companies) and publicize problems with current system, including (generally) poor reimbursement.

· Organizing a boycott or organizing minimum fee demands among members to protest reimbursement rates would violate antitrust regulations.

Why are insurers so free to set rates and (it appears to social workers) at what appears to be a common level? Insurance companies have an antitrust exemption (McCarran-Ferguson Act). The Health Care Reform bill contained a provision to end this exemption as part of the recent healthcare legislation but it was removed.   Plans are underway to bring it back up for a vote. The government’s top antitrust lawyer testified that as a result of the exemption “anticompetitive claims, such as naked agreements fixing price or reducing coverage are virtually always found immune.”

Antitrust Waivers are permitted when they are deemed to improve efficiency or provide a benefit to the market.  Two examples are:

· Financial Integration: A group practice, generally in a structured vehicle such as a PC, PLLC, PLLP having fully integrated financial activities (one for all and all for one), can negotiate prices with managed care payors for all providers in the group without violating the antitrust laws.

· Clinical Integration: A group of practitioners that shares a very high degree of clinical practice integration (monitoring and controlling utilization, practice patterns, quality assurance…) even though not fully financially integrated, may be able to negotiate for rates for its provider participants but compliance with the necessary degree of integration is more complicated and one should consult an antitrust knowledgeable lawyer before proceeding. Demonstration that this arrangement results in pro-competitive effects and efficiencies is what may justify waiver of the bar to joint egotiation ad price setting.
Legal Actions NYSSCSW Can Take:

· Advocate to payors

· Market/educate public (personal stories are especially effective)

· Lobby government

Actions NYSSCSW and its Members Should Not Take:

· Collectively exchange rate information with your competitors (other social workers/psychotherapists)

· Attempt to collectively set rates or terms for individual practitioners

· Use Society meetings or listserv to organize boycotts or agree upon minimum rates the group agrees to accept, although you may tell others what you intend personally to do

Luba Shagawat, LCSW: History of the Clinical Social Work Federation and the Clinical Social Work Guild  
The former Clinical Social Work Federation (CSWF) sought to find solutions to the managed care crisis, and in 1998 voted to create the CSW Guild.  The hope was to benefit from the political connections that were already in place within and among unions. The CSW Guild is only one group within the National Guild of Medical Professionals.

A guild is defined as an association of people of similar interests for their mutual benefit.  It is a way to establish a power base and to utilize political connections with others (such as unions and other organizations).  It is unlike a union which unites around a common cause or labor union that focuses on wages and working conditions for a particular group.  The NJSCSW joined the Clinical Social Work Guild in 1996 and has utilized its connection with unions  (AFL-CIO, OPEIU) to facilitate political meetings, and to engage their support on legislation or other changes.

Guild decline: The Clinical Social Work Federation (CSWF) consisted of 35 different State Societies in the early 1990’s but fell apart and by 2005 no longer existed.   One reason for the decline was the attempt to provide a medical health plan for members which turned into  a disaster when claims were not paid,  and which was eventually terminated.  The union (OPEIU) actually ended up paying all the claims.  As a result of this experience, the CSWF chose to disaffiliate from the Guild, and states were free to continue if they wished. Many State Societies lost trust in the Guild because of this and withdrew from the Guild (10,000 members at the height). New Jersey and a few others continued the affiliation.  

The Guild supported the Campbell Bill sponsored by Congressman Conyers, which  passed in the House but died in the Senate in 2000.  It addressed the issue of price fixing by managed care companies and would have allowed social workers to bargain collectively as it would have provided an exemption from antitrust regulations.  Plans are to support the re-introduction of this legislation when the political climate is deemed more receptive.

Helen Hoffman, LCSW: How to File a Complaint with the New York State Department of Insurance 

NY State Insurance Department will not accept complaints about rates as this is considered a contractual issue between the provider and the insurance/managed care company.  They will take complaints about a specific situation and if it appears a law is being violated will contact the insurance company. To file a complaint:

· NY City: Consumer Services Bureau, NYS Insurance Department, 25 Beaver Street, NY, NY 10004-2319     Tel: 212-480-6400, 800-342-3736

· Albany: Consumer Services Bureau, NYS Insurance Department, One Commerce Plaza, Albany, NY 12257   Tel: 518-474-6600

· On-line: www.ins.state.ny.us/complhow.htm 

Discussion

Federal Parity Law will require coverage for behavioral health commensurate with that for physical health, but the concern is that managed care companies will “manage for medical necessity” tighter for behavioral than physical health.  The concern is that managed care companies will evaluate for medical necessity even with out-of-network.  

Although it could be considered a violation of confidentially for an out-of-network provider to provide more that the five axis diagnosis, and a social worker could refuse, the managed care company could then refuse to pay until the patient signed a HIPAA release and more information was provided.  The NJSCSW is considering a lawsuit on this issue.
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